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Since the beginning of human history people have moved. They have
left ancestral homelands, entered new spaces, explored new frontiers and
returned to former abodes. Ours is a history of emigrating and immigrat-
ing, of crossing borders (territorial, social and political), of trying to estab-
lish ourselves in new domains, or of arguing for our right to be where we
are. The contemporary concern about immigration is thus a manifestation
of an age-old and chronic problem that is not unique to the 21% century or to
the United States.! Yet the present debate over human movement appears
to have intensified as a result of the relentless advance of globalization and
the rise in “illegal” or “undocumented” workers.? Questions concerning
States’ responsibilities toward migrant workers—especially marginalized
and undocumented workers who typically experience labor and human
rights abuses—have become especially prominent.

This article explores the question of human movement from multiple
perspectives—theory, foreign policy and international doctrine—in order
to contextualize the current immigration debate in the United States. It ex-
plains how migration challenges human-State relations, influences politi-
cal discourse and foreign policy directives, and presents many migrants—
particularly the undocumented—with very real human security dilemmas.
It ends by demonstrating the discord between political practice and inter-
national human rights rhetoric with regard to freedom of movement, and
alludes to the fact that the debate on human movement is far from over.

Theoretical Overview

In order to address the question of human movement (migration),
a brief overview of several key theories that explain migratory move-
ments is instructive. Generally, it has been assumed that “if you build
it, they will come;” that is, migration responds to the push-pull factors
of economic development, and like water pooling at the lowest level,
immigrants are drawn to countries and regions of growth and opportu-
nity, seeking out employment and better life prospects. In other words,
the majority of foreign migrants are economic immigrants and/or eco-
nomic refugees.> Thus a central question for any theory of migration to
address is why migrants leave their homes in the first place. To what
extent do economic development and growth, and conversely economic
hardship and breakdown, in regions or countries stimulate migration
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flows? To answer this question, migration research draws heavily on mul-
tidisciplinary contributions and perspectives. Generally, these attribute
migration to a “complex set of factors and interactions which lead to in-
ternational migration and influence its course.”* Among the various theo-
retical explanations of migration include: the economic, the globalization,
transnational and historical-structural theory of migration.

Economic theories of migration, alluded to above, emphasize the impor-
tance of “push-pull” forces of national policies and economies and the
central role migrants play as rational decision-makers, constantly weigh-
ing the costs and benefits of immigration.”> Key “push factors” include
the lack of economic opportunities and political repression in one’s home
country while important “pull factors” that attract immigrants to receiving
countries include jobs, land, and political freedoms.® From the economic
perspective, migration is largely conceptualized as a form of rational in-
vestment in the development of “human capital” and, as such, immigrants’
actions determine their future well-being and their societal worth propor-
tionate to their economic contributions.”

Central to economic explanations of migration is the impact of indus-
trialization on labor markets. Migration from this perspective is viewed
as the natural consequence of the chronic labor demands of advanced in-
dustrial societies and serves as a major pull factor in receiving countries
that struggle with labor shortages and rely on immigrant workers to keep
their economies booming. Moreover, employers often turn to immigrants
not only to meet short-term labor demands but also to solve endemic
structural economic problems such as low wage scales, unstable working
conditions, and poor labor mobility that deter recruitment from the do-
mestic labor market. The role of migrant workers, therefore, is to fill the
gaps present in the receiving society due to existing structural deficiencies.

Globalization theories of migration focus on the effects of growing in-
ternational interconnectedness, communications and transactions among
different societies in economic, social, and political spheres. Theorists of
globalization are divided over its benefits and detriments. One school of
thought tends to emphasize the constraints globalization imposes upon
States and national policies,” with some proponents predicting the demise
and end of the “nation-State” altogether.!” Another school of thought holds
that global constraints on domestic economies and policies are largely ex-
aggerated, and that globalization is primarily a positive development for
States and the world economy. In the final analysis, States are still the
central authorities that define social and economic policies and determine
their citizens” well-being. Migration, from this perspective, is the result of
greater global economic interconnectedness and market competitiveness.

Transnational theories of migration are closely related to globalization
and explain migration as a direct consequence of global linkages that have
increased migrants” overall territorial mobility and the interconnections
of social migration networks among sending and receiving countries. Ex-
tensive transnational participation largely based on capitalist economic
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initiatives serves as a catalyst for a host of reoccurring economic, politi-
cal, social, and cultural activities across territorial boundaries by a large
number of diverse actors from individuals to representatives of national
governments and multinational or transnational corporations.!! In short,
the social and economic forces of contemporary capitalism and the greater
permeability of national boundaries have had a “transnationalizing” effect
which has been especially apparent in the expansion of transnational cor-
porations and their logical extension—transnational labor movements. The
result is the creation of transnational communities and “transmigrants,”
as opposed to the traditional migrants and immigrants into national com-
munities.'?

Historical-structural theories of migration are rooted in Marxist and world-
systems analysis and emphasize the historical inequities in the distribution
of wealth, resources and power of the world economy. Migration is an in-
strument of the capitalist world economy and the exploitative economic
and development policies of dominant States in the weaker and poorer
countries. Within Marxist theory, employers derive value from labor and
the commodities that workers produce but remunerate workers unfairly
retaining most of the profits, thereby exploiting labor. World-systems the-
ory projects this model of capitalist class exploitation onto the global scene
whereby dominant (or core) capitalist countries exploit and expropriate the
labor and resources of weaker and un- or underdeveloped (periphery or
semi-periphery) countries through outright colonial rule and/or both di-
rect and indirect economic imperialism. This historical-structural system
of capitalist exploitation and unequal core-periphery relations therefore
explains international migration and chronic socioeconomic underdevel-
opment.’?

This brief theoretical review suggests that perhaps all of the explana-
tions of migration have important insights to offer and that many factors
are at work. The uneven process of capitalist development, dependent and
interdependent (core-periphery) economic structures and relationships,
historical and cultural linkages, population disruptions and dislocations,
state policies, institutions and regulations, inter-State relations, regional
integration, and the market forces, social networks, and non- and supra-
state or non-governmental actors of globalism and transnationalism, may
all have had an impact on migration and immigration flows into the United
States from Latin America.

The Immigration Debate at Home

“Some of the most violent criminals at large today are illegal
aliens.”14

The above theories do not address the direct impact that existing im-

migration policies have had on human movement, especially since 9/11.
In the United States immigration quotas have decreased and criminal
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enforcement, prosecution and deportation have become the dominant pol-
icy over the last several years. Whereas previous benign or welcoming
climates helped support institutional and social resources that assisted
migrants—such as worker associations, trade unions, and community and
religious solidarity groups—and eased their normalization and assimi-
lation into U.S. communities, the current climate is prohibitive with an
immigration system that is so backlogged, limited, and unfair that mi-
grants become desperate and take extraordinary risks, putting their lives
in jeopardy.'®

The immigration debate has become particularly strident in the last two
years. This state of affairs is not accidental but the product of a number of
forces at work. Firstly, immigration has become highly politicized and ma-
nipulated in the media, largely in reaction and opposition to the failed 2006
Comprehensive Immigration Reform Bill, co-sponsored by the Republican
Arizona Senator John McCain and the Democratic Massachusetts Senator
Edward Kennedy. Although supported by President George W. Bush and
Democratic Party leaders in Congress, the bill was opposed by leading
Republicans and anti-immigration groups and died in the Senate in June
2007.1¢ The grassroots backlash was especially effective in the bill’s demise,
and had ample historical precedent.!”

Since the 1990s the United States has undergone its fourth great immi-
gration wave. Unlike major immigration floods in the 1850s, 1880s, and
early 1990s which brought sanctioned or legal arrivals, most of the contem-
porary immigrants and migrants are undocumented or illegal. Although
immigration rates were significantly higher in earlier waves, some experts
predict that the current wave, composed largely of undocumented en-
trants, may dwarf those of the past.18 It has certainly altered the balance of
legal and illegal arrivals, thereby complicating and criminalizing the im-
migration problem unlike any time in the past.” Moreover, according to
census reports, an estimated 70% of “illegal” or unauthorized immigrants
in the United States are from Mexico.?’

In the ongoing immigration debate dozens of think tanks have arisen,
many sponsored by the “restrictionist” or anti-immigration lobbies. Sev-
eral restrictionist think tanks are the Center for Immigration Studies (CIS),
Federation for American Immigration Reform (FAIR), Project USA, and
Numbers USA. An especially effective scare strategy of these hard line anti-
immigration forces has been the unsubstantiated and unscientific linkage
of illegal immigration and violent crime. Capitalizing on a popular myth
in the United States (and a number of countries with immigration issues),
these groups have asserted that immigrants, especially undocumented
immigrants, are responsible for higher violent and nonviolent crime
rates.

More reputable studies have refuted these claims and have shown the
opposite to be the reality. Incarceration rates are actually lowest for irregu-
lar immigrant groups. Indeed, according to the Immigration Policy Center,
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in key border cities like El Paso and San Diego where there are a large num-
ber of undocumented immigrants from Mexico and Central America, the
crime rates have declined.”! Nevertheless, because immigrants that en-
ter the country undocumented are already viewed as lawbreakers this
spurious linkage is easily reinforced. Since approximately half of the
12 million undocumented immigrants are Hispanic and about half of these
are of Mexican heritage, the focus on criminality has invited a racist back-
lash against Hispanics in general.?> For example, in a 2006 survey over
half of Hispanics surveyed blamed the immigration debate for increased
discrimination.”

The dominant popular image that persists is of Spanish-speaking “il-
legal aliens” flooding across the Mexican border in criminal waves. Thus
more aggressive policing and enforcement, a higher and less permeable
wall, and even militarization of the border become allegedly necessary
responses. Police in Los Angeles and Arizona are encouraged to round
up undocumented immigrants and arrest them for immigration viola-
tions to protect public safety. Arrests and deportations, from this per-
spective, become essential for homeland security and are officially au-
thorized by the 287(g) program of the Department of Homeland Security
and Immigration and Customs Enforcement (I.C.E.). Maricopa County,
Arizona has the largest 287(g) program in the country; and local Sheriff
Joe Arpaio has earned a reputation for the ruthlessness of his 160 of-
ficers trained in immigration enforcement and 3,000-member deputized
citizen posse, some 500 with guns.?* Unlike the political class, and the
majority of Americans voters, Hispanics (whether native or foreign-born)
have been less supportive of more militarized, criminalized, and intru-
sive enforcement against undocumented migrants, especially workplace
raids, border fencing, and deployment of the National Guard along the
border.”

Secondly, immigration has become one of the top five issues in the
2008 presidential campaign and the focus of a number of opinion surveys
and polls. All of the initial candidates during the extensive electoral cycle
formulated positions on immigration. By the end of the primary season
in June 2008, however, the top three hopefuls who remained in the race
tended to favor the reformist rather than the restrictionist position on
immigration, and all three presidential candidates represented relatively
moderate and pragmatic solutions. None favored outright and across the
board amnesty, but all generally agreed on some reasonable pathway
to legalization and citizenship. Only John McCain clearly supported a
guest worker program, while Hillary Clinton and Barack Obama proposed
conditional support.?® All three remaining presidential candidates were in
unanimity on the importance of immigration for homeland and national
security. This last popular linkage between immigration and homeland
security represents a third reason why the immigration debate has been
both so contentious and politicized.
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Immigration, National Security and Foreign Policy: Lessons from the
Mexican Case

“Look, this is a national security issue first and foremost.”%

The international and national security aspects of both legal and ille-
gal immigration have become a greater concern since 9/11 in a number
of countries around the world, especially in the United States. Closely
related to the ambivalent and often contradictory views of globalization,
the world’s publics increasingly view migration as a direct threat to their
well-being and security (along with threats to their culture, economy, and
environment).?® In the United States a key response has been greater en-
forcement of border control and joint operations with Mexico to stem
the flow of illegal crossings. Border enforcement remains popular and has
been a top priority of U.S. immigration policy since the early 1990s (despite
its limited success and a declining perception of effectiveness).?’

Efforts by the U.S. Department of Homeland Security to control and
close the border with Mexico, such as the Secure Fence Act of 2006, have
already threatened and/or violated citizen’s property and constitutional
rights, and environmentally protected areas. In the fight against “criminal
activity at the border,” these rights can be suspended, according to home-
land security secretary Michael Chertoff.3° Federal laws, such as the Read
ID Act of 2005, intended to deter terrorism and ensure national security,
have been challenged as doing very little for security while preempting
not only individual privacy rights but also states’ rights to issue driver’s li-
censes and identification to undocumented immigrants and non-citizens.>!
In this emphasis on national security, the human safety and security of
immigrants (as well as citizens) are deemed to be at greater risk. For exam-
ple, San Francisco has begun a multilingual advertising campaign of “safe
access” for migrants to public services, schools, hospitals, and police pro-
tection, so that these communities do not become the victims of predators,
violence and human trafficking.>

There is the danger that in the all-out campaign to “secure” U.S. bor-
ders, illegal activity may become undifferentiated and that the natural and
market-driven movement of migrants may become swept up into the vi-
olence of the wars against drugs, terrorism and illegal trafficking. If this
were to occur, the consequences would be devastating for human secu-
rity as well as detrimental to U.S. national security. Moreover, bilateral
cooperation on these multiple war fronts can result in the U.S. govern-
ment exerting too much influence and control over Mexican national se-
curity and politics. For example, some $500 million in funding (out of a
$1.5 billion-dollar program) for “Plan Mexico,” or the so-called “Merida
Initiative” (an extensive “regional security cooperation” plan) is intended
to integrate bi-national enforcement and security by providing money
and equipment to Mexican military, police and intelligence services to
fight the drug war and criminal activity on the border.>®> However, this
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expanded enforcement presence has already resulted in un-prosecuted
human right violations, invasive intelligence-gathering and military out-
sourcing by contractors like Blackwater.>*

In the end, this proxy and interventionist relationship will further com-
promise Mexico’s national sovereignty, security and traditional foreign
policy neutrality. The U.S. emphasis on interdiction, anti-terrorism, en-
forcement and the “reinterpretation of immigration as organized crime”
will also increase violence, potentially strain bilateral relations with Mex-
ico, and further militarize hemispheric relations.®® As in the case of the
war on drugs, the current “war on immigrants” and “attrition through
enforcement” policy allows U.S. policymakers to internationalize a pre-
dominantly domestic problem® and, not unlike the illegal drug trade, il-
legal immigration is primarily a product of U.S. domestic forces. The U.S.
war on drugs and the North American Free Trade Agreement (NAFTA),
as well as intimate ties to Mexico’s corrupt Party of the Institutionalized
Revolution (PRI) have fostered conditions within Mexico that promoted,
if not necessitated, migration across the border.

Fourteen years of NAFTA have been a disaster for small farmers in
Mexico. The free trade integration it imposed has increased rural poverty
and migrant flight to major cities in Mexico and the United States. An es-
timated 2 million Mexican corn farmers have been forced out of business
by a glut of cheaper, subsidized U.S. imports. Many have filled the ranks
of new migrant workers in U.S. agriculture.” In addition, Mexico has
37 million people living in extreme to moderate poverty who rely on
corn as their main source of food and energy.® The “biofuels boom”
is restructuring agriculture in Mexico (as elsewhere) turning millions of
hectares of land to ethanol production at the expense of food crops, espe-
cially corn. Consequently, the price of corn and staple foods has risen at
the same time that Mexicans have become more dependent on food im-
ports, further impoverishing farmers and creating mass rural unemploy-
ment and the conditions for northward migration. Major transnational
corporations—grain, oil, and biotech companies—have already diversi-
fied into the agro-fuels sector further crowding out small and medium
farming.>

The irony, however, is that NAFT A-based out-migration not only com-
plicates U.S.-Mexican relations but the growing poverty and discontent
over NAFTA can potentially threaten U.S. national security interests if
Mexico’s fragile democracy becomes destabilized. After all controls on
corn imports were removed in January 2008, some 300,000 Mexican farm-
ers and citizens protested on January 31 in Mexico City, demanding the
renegotiation of NAFTA.*’ Despite the seemingly parochial and divergent
interests, anti-NAFTA sentiment and its links to immigration has become a
lightening rod for Mexican civil society and grassroots protest movements.
NAFTA is blamed for Mexico’s high inequality and concentration of power
and wealth, and “uncontrollable immigration” is one of its consequences
for the United States.*!
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Also, greater awareness and opposition is forming against the so-called
“NAFTA-plus” agreement or the Security and Prosperity Partnership
(SPP), which packages together North American security, natural resource
control, and corporate interests.*> According to its U.S. webpage, the White
House-led tri-national plan “‘is based on the principle that our prosperity
is dependent on our security and recognizes that our three great nations
share a belief in freedom, economic opportunity, and strong democratic
institutions. The SPP outlines a comprehensive agenda for cooperation
among our three countries while respecting the sovereignty and unique
cultural heritage of each nation.””#3

Laura Carlsen argues that one of the plan’s real objectives is to region-
alize and extend the security of U.S. borders outward creating a wider
U.S. security perimeter, in effect “outsourcing” first-line border control
and defense to Canada and Mexico. Additional objectives are to facilitate
the activities of transnational corporations (especially U.S.-based compa-
nies) by removing any remaining barriers to cross-border production and
capital flow, but vigorously blocking unauthorized migration and immi-
gration.* Critics like Carlsen charge that the plan’s focus on simplifying
and harmonizing the rules and norms of cross-border business will elim-
inate onerous labor and environmental standards in Canada and Mexico,
while “assuring that harsher security measures don’t interfere.”* The plan
may also favor “full labor mobility” among the three countries, which, if
approved and implemented, would have a significant impact on the U.S.
migration situation.

In addition, the events of 9/11 and the “War on Terrorism” have fa-
cilitated an expansive definition of security and the explicit linkage with
the movement of people, trade and resources. As part of U.S. counter-
terrorism, joint border actions have not only become more coordinated,
modernized (high-tech), and militarized, but responsibility for control and
enforcement has fallen more heavily on our North American partners. In
particular, Mexico has been pressured to militarize its southern border
and adopt repressive measures toward Central and South American mi-
grants as a way to preempt illegal U.S. border crossings. Also, Mexico now
requires citizens of friendly Latin American countries, such as Brazil and
Ecuador, to secure visas to enter Mexico, providing an additional line of
border defense for the United States.*® As the ranks of “visa-waiver coun-
tries” shrink for the United States and Mexico, class and race will further
infringe upon the human right of movement (which is discussed in the
final section) because only the more prosperous and (often white) upper
classes can afford visas.?

Ironically, critics charge, this U.S. border security myopia has resulted
in costly, misdirected, and counterproductive expenditures which could
be better applied to Mexican economic development as a deterrent to out-
migration, and it has generated politically unpopular measures within
Mexico and among its Latin American neighbors.*® More heavily reliant
on billions of dollars in remittances from its citizens in the United States, the
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Mexican government is between a rock and a hard place—under greater
pressure to protect and defend its economic interests and the rights of its
migrating citizens against aggressive U.S. enforcement measures on the
one hand, and to comply with the demands of NAFTA and the Security
and Prosperity Partnership on the other.

The Mexican case suggests several important lessons for U.S. immigra-
tion policy and its impact on U.S. foreign policy and hemispheric relations.
First and foremost, the immigration problem with Latin America cannot
be resolved without addressing its root causes. The region’s persistent
poverty, unemployment, and inequality remain the drivers of migration
and must be addressed to stem and reverse the tide. Recent studies in-
dicate that poverty in Latin America has grown from 200 million people
in 1990 to an estimated 222 million in 2004, and that 184 million people
live below $2 a day in the region’s poorest countries.*’ The majority of
the hemisphere’s emigrants become economic immigrants, whose human
rights are violated because they “no longer have the option of staying
home and are deemed criminals in the receiving country.”*

Second, as long as the U.S. maintains a hegemonic rather than coop-
erative relationship with its Latin neighbors, and unfairly privileges its
market and prosperity over theirs, it will continue to be a magnet for mi-
grants, as well as an object of resentment and discontent.”! Third, and in
combination with the latter proposition, the skewed U.S. focus on national
security and counter-terrorism obscures and heightens the real dangers to
regional security, “human security” and human rights. The latter human
security concerns (physical, economic and familial) cannot be effectively
addressed by repressive enforcement and military means.>? Indeed such
measures are counterproductive and divert essential resources from hu-
man security and development, and only serve to reinforce the divisive
“us versus them” policies that have damaged the United States” image and
credibility in the region and internationally.>® Instead, a rapprochement
with international doctrine on the subject of freedom of movement may be
a better method of preventing human security, and even national security,
concerns that deal with human movement.

International Doctrine

While membership in political communities has differed throughout
human history (people have been subjects, slaves, serfs and nationals, for
instance), we are currently in the era of the “sovereign State.” This particu-
lar political community is defined by territorial borders and “sovereignty”
(the State is able to govern within its own jurisdiction with no supra- or
international body being able to enforce decisions upon it), and is made
up of permanent populations. These permanent populations are labeled
“citizens” for the most part, although in some cases the word “nationals”
is still used. When a member of a State’s permanent population crosses
an international border for travel or for refuge, the terms change (non-
resident alien in the former case and refugee in the latter, for example).
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This terminological change is dictated by various laws, mostly domestic,
but some international (as in the case of refugees or stateless people).

Regardless of the source of law for the label change, the people who
are the objects of the label change and who must bear the title, whether
within their State’s border or outside of it, do not readily have a say in
which title they will bear. We live in a highly regulated and bound world
where the political lines drawn on the map often determine life prospects
and few of us have had the chance to choose to which political community
we would like to belong. The 192 State bodies around the globe that make
up the current international system of States have ultimate control in this
regard.”* The laws each State makes determine whether one is a citizen or
not; whether one is free to travel or emigrate or if a person can take part in
arange of activities (political or otherwise) outside of the “home” territory.
This is despite the fact that various international instruments emphasize
the individual’s right to leave a State, to return to his or her country, to
change nationality and to work, among others.

Laying the foundation for these rights is the 1948 United Nations Dec-
laration on Human Rights (UDHR) which declares that “[e]veryone has
the right to leave any country, including his own, and to return to his
country” (Article 13.2). This same document, which is allegedly the foun-
dation of customary international law,® proclaims that “as a member of
society” each person has “the right to social security” (Article 22), and
further elaborates that “[e]veryone has the right to work, to free choice of
employment...” (Article 23), the “right to a standard of living adequate
for the health and well-being of himself and of his family...” (Article 25),
and the right to change nationality (Article 15.2). It is of note that Article 22
does not say that “as a member of a State” a person has the right to so-
cial security and it may be surmised that the other rights set forth in the
Universal Declaration of Human Rights are based upon the same premise
(that is, rights are held by humans regardless of their affiliation with a
particular State) because Article 2 clearly states that,

“Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. Furthermore, no distinction
shall be made on the basis of the political, jurisdictional or interna-
tional status of the country or territory to which a person belongs,
whether it be independent, trust, non-self-governing or under any
other limitation of sovereignty.”

Writing in 1963, on behalf of the United Nations (UN), Mr. José
Inglés further elaborated on the freedom of movement clause found in
Article 13.2. His work, the “Study of Discrimination in Respect of the Right
of Everyone to Leave Any Country, Including His Own, and to Return to
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His Country,” was the first systematic investigation of the restrictions upon
the individual right of movement into and out of countries.® It would not
be until almost a decade later in 1972, however, that States would seriously
consider the research presented on the subject and adopt a “Declaration
on The Right to Leave and the Right to Return.”*” In this Declaration, par-
ticipants from 25 States recognized that each person has the right to leave
his or her country without fear of reprisal or loss of nationality; that each
person, once debts have been paid, is entitled to take his or her property
when leaving a State; that each person has the right of reentry to said
State and that even long-term residents “who are not nationals, including
stateless persons may be refused [reentry] only in the most exceptional
circumstances” (Article 12). In addition, this Declaration specifies that in-
dividuals must be provided with the appropriate travel documents and
have the right of access to an impartial tribunal if their application to leave
is denied.

Prior to the passage of the 1972 Declaration on the Right to Leave and
the Right to Return, the United Nations had adopted and opened for sig-
nature the International Convention on the Elimination of All Forms of
Racial Discrimination (CEFRD) and the International Covenant on Civil
and Political Rights (ICCPR) in 1965 and 1966 respectively.®® Article 5d(ii)
of the Convention includes the right of reentry and the right to leave one’s
country without being discriminated against based upon race, national
origin, color, etc. Article 12 of the Covenant similarly reiterates the claims
made in the Universal Declaration of Human Rights and the Declaration
on The Right to Leave and the Right to Return—namely that each person
is free to leave any country (including his or her own) as well as reenter
his or her own country.” It would take the passage of two more decades,
however, before the issue of freedom of movement as a subject of interna-
tional concern would again be seriously revisited by member States of the
United Nations.

Special Rapporteur Mr. C. L. C. Mubanga-Chipoya was the first individ-
ual assigned by the UN Sub-Commission on Prevention of Discrimination
and Protection of Minorities to investigate the “trends and developments”
among States in their treatment of people with regard to the rights to
leave any country and to return to one’s country. In this detailed study,
Mr. Mubanga-Chipoya encouraged the adoption of the 1986 Strasbourg
Declaration on the Right to Leave and to Return and the creation of an inter-
national organ to follow up on “the implementation of the right to leave, to
return and additional matters relating to entry, refugees and migration.”®
Mr. Mubanga-Chipoya especially stressed the need for members of the
international community to “closely and honestly consider the subject of
entry” as “[n]o serious and meaningful consideration of the right to leave
would be complete or worthwhile, if it does not address the subject of en-
try in other countries” since “[t]he limitation on entry may also constitute
restriction on the right to leave.”®!
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Mr. Mubanga-Chipoya’s suggestions were reported to the Sub-
Commission and the latter resolved to present the Special Rapporteur’s
report to the Commission on Human Rights®? in the hope that a declaration
would be approved that could then be offered to the UN General Assem-
bly for adoption. This never occurred. As reported by Mr. Volodymyr
Boutkevitch, the second Special Rapporteur to be assigned to the subject
of the right to return and to leave,®® the issue of movement has been placed
on the agenda of the Sub-Commission in various sessions, but

“Neither the ‘draft principles on freedom and non-discrimination
in respect of the right of everyone to leave any country, including
his own, and to return to his country” of Jose D. Ingles [sic] nor the
‘draft declaration on freedom and non-discrimination in respect of
the right of everyone to leave any country, including his own, and
to return to his country” of C.L.C. Mubanga-Chipoya has advanced
far beyond authorial proposals.”®

Little has changed since Mr. Boutkevitch made this statement in 1997.
Serious international consideration of the right to freedom of movement
has not been achieved, even though the international post 9/11 climate has
become more restrictive regarding people’s freedom of movement as noted
earlier.5 Over twenty years ago, Special Rapporteur Mubanga-Chipoya
remarked how “[ijn many countries, the right to freedom of movement
has effectively been replaced by an enforced lack of freedom to move or
to flee” and today we continue to witness this phenomenon. Even those
people forced across territorial borders because of persecution have not
found the international environment to be as conducive to the acceptance
of refugees over the past few years.*

The proclamation of basic human rights, as articulated in the UDHR
and other international covenants and declarations, within an international
system that recognizes the sovereign right of States to control movement
(and subsequently other life choices), has led to increasing tension between
“international human rights law and the exercise of state sovereignty.”®’
While most States recognize the right of those lawfully within a State
to freely move within it, the general right of freedom to move around the
earth has not been satisfactorily considered. This does not mean to say that
various studies advocating the freedom of movement, or atleast examining
the potential advantages of such movement, have not been written. In1971,
for instance, Roger Nett advocated the free movement of peoples around
the earth arguing that it would eliminate “one primal cause of poverty and
involuntary subordination” and “would allow individuals to rise by their
individual energies and give hope of real betterment to untold numbers
where little now exists.”®

Similarly, in a more recent study, Alan Dowty explored the arguments
made for closed and open borders and concluded by supporting “an open-
exit policy” because it would lead to,
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“relief of pressures within the society, strengthening of international
ties and communication in an interdependent world, freeing of in-
dividual energies from conflicts with authority, and promotion of
an atmosphere of individual dignity and mutual cooperation rather
than passive acceptance of the unavoidable.”®

The quest to protect human dignity, as touched upon in Dowty’s state-
ment, is well expressed in the literature on the subject of the human right
to move freely. This is understandable since the Universal Declaration of
Human Rights discusses the dignity of all people twice in its Preamble
and three additional times in Articles 1, 22 and 23. It is perhaps difficult to
equate this international Declaration’s stress on the dignity and equality
of all human beings with the current trend, especially in the United States,
to criminalize those who cross borders without documents. As Special
Rapporteur Boutkevitch notes, the issue of border crossings has become
“problematic” as ever stricter national legislation makes it difficult “to
speak not only of the right to freedom of movement but even of respect
for the dignity of persons crossing the border.””°

Ms. Gabriela Rodriguez Pizarro, the Special Rapporteur on the Human
Rights of Migrants, has spent almost a decade investigating State treatment
of migrants, especially the undocumented, and has visited several coun-
tries, including the United States and Mexico, in an effort to shed light
on how the international community might better protect these people.
In her 2002 report to the Commission on Human Rights, Ms. Rodriguez
Pizarro encouraged States not to treat irregular migrants (the “undocu-
mented”) as criminals and to properly train immigration officials in order
to prevent potential human rights abuses. In particular, she stressed that
the United States ought to accede to the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their
Families (ICPRMW).”!

This aforementioned Convention, which entered into force in 2003 and
which the United States has not signed, enshrines the varied rights promul-
gated in the various international conventions and declarations as pertains
to migrant workers and their families. Many of the same rights, such as
freedom of thought, conscience, association, family reunification, right to
a nationality, etc., are included in this Convention and are applicable to all
migrant workers regardless of their status in the country of employment or
residence. Thus, according to the ICPRMW, undocumented migrants, as
well as those in a “regular situation” (“documented”), are to be accorded
the same treatment as nationals with regard to work conditions and social
security benefits (Articles 25 and 27 respectively). It is noteworthy that
this Convention has had few signatories from among the so-called “lib-
eral democracies” and it has been suggested that this is specifically due
to the fact that these countries tend to be the desired destination of many
migrants.”
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Onarecentinvestigative trip to the U.S.-Mexico border, Special Rappor-
teur Rodriguez Pizarro noted with concern that the United States tended
to criminalize irregular migrants and was allegedly separating families
during the deportation process—in contravention of the International
Covenant on Civil and Political Rights of which the United States is a
signatory—in order to discourage them from crossing the border again.
The Special Rapporteur commented that she is well aware of the lack
of liberty given to irregular migrants and remarked that this group was
among the most vulnerable in terms of human rights violations (especially
as concerns human smuggling and trafficking). As such, while acknowl-
edging “the right of the United States to protect its borders,” she wanted
“the guarantee that all measures taken to this end respect the right to life”
of the irregular migrants.”

The “right to life,” the cornerstone of many government constitutions
and the Universal Declaration of Human Rights, is put in serious jeopardy
when people try to enter the United States through non-legal channels.
Antoine Pécoud and Paul de Guchteneire note that “[i]llegal migration
has become a very dangerous and risky process: it is estimated that at least
one migrant dies every day at the U.S.-Mexico border, mostly because of
hypothermia, dehydration, sunstroke and drowning.””* Suggestions have
been made by Special Rapporteur Rodriguez Pizarro to place water tanks
in the desert on the U.S.-Mexico border in an effort to thwart the inhumane
demise of these undocumented migrants. Some non-governmental orga-
nizations and churches have tried to do so, but have met with resistance
from the Border Patrol because it is believed that such sources of water
“could encourage greater migration.””>

As mentioned previously, the UDHR and the ICCPR proclaim the right
to emigrate and freedom of movement within the borders of States. Ar-
ticle 23.1 of the UDHR asserts that “[e]veryone has the right to work, to
free choice of employment, to just and favourable conditions of work and
to protection against unemployment.” This same Article asserts that ev-
eryone should be paid equally for “equal work” and that other means
of “social protection” should be given to workers in order to “ensure an
existence worthy of human dignity.” The International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR) reiterates these claims’® and
Special Rapporteur Mubanga-Chipoya remarked that in order to obtain
the benefits recognized in the ICESCR it is implied that “an individual
may go in pursuit for them beyond national borders.”””

Regardless of the implications of Special Rapporteur Mubanga-
Chipoya’s previous statement, it is still up to the State concerned to admit
individuals into its political borders. No concomitant “right of entry” ex-
ists and this is problematic. People are free “to leave,” or emigrate from,
a State,” but they are not free to go somewhere else (whether this be for
temporary employment, permanent immigration, tourist or business pur-
poses). State governments make the decision of whether to admit a person
through various immigration laws, and international law recognizes the
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State as the sole arbiter of such determinations. Thus, one has a right to
leave any country, but no affiliated right, at least in international law, to
enter another country. One has the right to employment, but no one has the
related right to seek this employment in another State. Such discrepancies
only serve to further exacerbate the tension between sovereign States and
international human rights law.

Conclusion

While it is generally understood and accepted that States control entry
and exit into their territory, the precise impact of the movement of peo-
ples on the human-State relationship is still in the process of exploration.
According to the UN Office of the High Commissioner for Human Rights,
approximately 175 million people fell into the category of “migrant” in
2000, and today “[o]ne out of every 35 persons is an international mi-
grant.””® With so many individuals crossing borders from one State to
another—individuals who are recognized in international law to have cer-
tain basic human rights no matter where they reside or whether they are
a national of a State or not®"—the classical conception of the human-State
relationship is bound to undergo some transformation.

The notion that we are born into a given citizenship, or should be life-
bound to a certain territory, is no longer sacrosanct. Some people have
multiple citizenships, others have various levels of belonging in different
political communities (permanent residents, nationals, citizens, refugees,
etc.), and others simply feel themselves to be “citizens of the world” with
no political allegiance to any given State. As such, the questions of “who
belongs?” and “what rights should this person possess?” have fast be-
come issues of paramount importance, as have concerns related to the
relationship between different States in a region when a person has po-
litical ties to more than one State. Pécoud and de Guchteneire observe,
for instance, how “[ml]igrants participate in unions, in the educational
system, in welfare schemes, have rights protecting their situation on the
labour market and sometimes even vote in local elections, thus illustrating
how residency—and not only nationality—determines access to rights.”8!

With regard to Latin American immigration into the United States,
which according to U.S. census data accounts for over half of all immigra-
tion into the country (and, as noted earlier, over half of the immigrants
from this region come from Mexico),%? many of these “foreign born” cit-
izens are becoming dual nationals as their Latin American countries of
origin modify citizenship laws. In “Extraterritorial Citizenship Rights”
Cristina Escobar discusses how the modification in citizenship laws of
sending States, and their concomitant extension of citizenship rights to
their nationals overseas, “is divorcing citizenship from the territorial di-
mension of the state.”% She notes how Mexico and Colombia provide
social security benefits to their citizens abroad and how Mexico has begun
offering health and education programs to its overseas citizens in their
countries of residence. In addition, both Colombia and Mexico allow their
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citizens abroad to vote in national elections, although the execution of
these elections has not been without flaws.34

The extension of extra-territorial citizenship rights and the provision of
myriad civil and economic rights to non-citizens are altering the human-
State relationship. Immigration, both regular and irregular, is changing
the composition of national populations around the world while at the
same time leading States to become more restrictive of who they let into
their territorial confines. The issues associated with freedom of movement,
the right to employment and immigration in general are not simply State
government or the international community of States” concerns. National
populations within States are increasingly engaging in actions to either
support or condemn the movement of peoples into their territories.

Many Hispanic migrants to the United States—as with migrants
throughout history—have experienced prejudice, marginalization, and
abuses. Some have been “assimilated,” but the majority today remains
in the shadows of illegality and fear—unauthorized, undocumented and
unprotected. The debate over whether immigration reform should in-
clude blanket amnesty, normalization, and regulation continues. How-
ever, given the ever-growing and ever-politically mobilized and empow-
ered Hispanic minorities and majorities in the United States, the debate
has assumed a more complex narrative. It has impacted our relations
with our Latin American neighbors, especially our closest neighbors in
Central America and the Caribbean, and it has complicated the discourse
among Hispanic citizens, undocumented Hispanics, and American citi-
zens in general.

The discourse of the international human rights regime, while estab-
lishing a standard of uniform protection for migrants, remains an ideal to
which countries, like the United States, can aspire, if not always observe
faithfully. In the final analysis, the debate on human movement will con-
tinue, as it has done for generations. What needs to be borne in mind,
however, is that migrants and undocumented immigrants should not be
signaled out for blame and prosecution; a range of forces—from greater
global economic integration, the deterritorialization and permeability of
borders, and the development of transnational communities, as well as the
role of the region’s governments (especially that of the United States)—
have all served as “enablers” of migration, both legal and illegal.

Notes

Migration refers to the movement of people in general while the term
“immigration” and “emigration” refer to the specific movement of entering
a country and leaving a country respectively.

’This article adopts the terminology used by the Pew Hispanic Center
whereby an undocumented or unauthorized migrant is “a person who re-
sides in the United States but who is not a U.S. citizen, has not been admit-
ted for permanent residency and is not in any of the authorized temporary
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